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OFFICE OF THE ATTORNEY GEMNERAL OF TEXAS

GROVER SELLERS AUSTIN
ATTORNEY cenenkt
Honorable H, L, Washbumn £ fa I? 20w o o
County Auditor A, 7¢, h_"_;{a‘,-’ i
Harris Qounty
Houston, Texas R g e
Dear 31irt Opinion Jo'tg
Ret Authoz-i.t.y or-% County
proceed by whnation
or Mbesrvise for » ional
Ve f-vay and to”expend

for maintenance
pgrtion of the righte
pevay’ during the proceede

N, requests the opin-
fbject, We quote your

%o #our letter of M: first, I
hereto gopy of Highway Cozmission
19475‘ designating the Eorth loop aa
a Btate highvay.'

"Attached to‘thia letter was & copy of x
portion of the Minutes of the State Highway Le-
partment reading as set cut in the order of the
Commissioners Court whioh I will hereafter quote,
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"The Right of Way Department sent the
lettor of the District Engineer to me, to-
gether with the copy of the Minutes of the
Commission, and 1 thereupon transmitted it
to the Commissiocners Court of Harris County
vith the following letter:

"1 attach a letter from Mr, Albert
Townsend enclosing a copy of a minute order
of the 3tate Highway Commission on June 23,
1942, designating Worth loop U, S. Highway
90 a8 & 3tate highvay, This minute should
be approved by the Commissioners Court and
the order recorded in its minutes, The Court
thereupan should authorize Mr. Towvnsend, as
Right of Way Agent, to obtain the necessary
right of waYy,. payable from the 1931 Bond
Fund S8tate Risht of ¥Way Budget in asocordance
with plans, specifications anﬂ surveys of
the 3tate Highway Department.’

*on July 13, 1942, the Commissioners
Court of Harris County antorod an order in
its Minutes, Volume 11, page 528, reading
as follows:

"toved by Commissioner Tsutenhahn,
seconded by Commissioner Ursham, duly put
and carried, it is ordered that the followv-
ing order of the State Highway Commiasion,
designating North Loop U. 8. Highway Ko, %0
as a Stato highwvay be approved!

. ""In Harris County, it is ordered that
a loop on U, &, 90, in the vicinity of Hous-
ton, be and is heredby designated for future
construction and maintenance purposes, ex-
tending from s connection with the present
Ue 8, Highway 90 east of the Poat Oak Road
vest of Houston, thenoce northeast to a cone
nection with U, 8, Righway 290, thence sast
through the north side of Houston along, or
in the vioinity of 29th Street, Linder Street
and 3tonewall Street, thence to a connection
with U, 5, Highway 90 east of Houston, this
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designation to include such connections as
are necessary to serve State Highway 73 east
of Houaton, 1t being clearly understood that
this designation shall not im any msnner ine-
clude any.portion of the nov existing Post
Osk Road.

*tand it is further ordered that Albert
Townsend, Right of Way Agent, be suthorized
to secure the necessary right of wvay psyable
from the 1941 Bond Fund, State Right of Way

et, in accordance vith glans and specifi-
cations and surveys of the Atate Highway De-
parteent,?

"Ismediately thereafter, the Right of
Way Department of Harris County, as the agents
of the State Highway Department, proceeded to
the acquisition of all necessary right of wvays
under authority of Artiole 667dn, Vernon's
Amnotated Civil Statutes. Under the field
notes and data supplied by the Highwvay Departe
ment, the right of way acquired was original-
ly 100 feot, but after a portion of the neceas-
sary lands had been acquired, the plans were
videned to 150 feet., Some of the connecting
roads slready in existence forumed links in
the nev highwvay. The whole project will de
{:"?"‘ to in this letter as the 'North

Oop%e

“As an example of the particular prob-
lem whioh confronts me, I vill tske Kelly
Street, vhich wvas originaily a 60-foot Coun-
:Z.roud. None of the connecting roads in

North Loop vere any vider than 60 fest.
In all cases vhere there vas an existing
roadwvay, in order to comply with the requlre-
ments of the State Highwvay Departaent, it was
necessary to get at least 90 fest of addi.
tional right of wvay to widen the existing
roadwvay. This vas true in the cese of Kelly
Street. Kelly was originally 60 feet vide,
and st the request of the Highvay Department,
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an additional A0 feet was first odtained,
2 feet on either side of the originai road-
vay. 3Subsequently, the Right of Way Depart-
mont vas ordered to obtain an additional 50
feot, making the total vidth 150 feet.
Aotual construction the Highwvay Depart-
ment on Xelly Street has not been begun, al-
though & great deal of the »ight of way has
been acquired, and the street has been
;t::nod upon land taken in the ngme of the
Gy

*In 1941, various bond issues vere
submitted to the voters of Harris County.
One of the 1ssues submitted was for $900,000,00
to be used for the specilic purpose of acquire
ing right of ways for State highways. The
bonds were voted because the funds availlsbdle
to the County otherwise were insufficient to
pay for the ge amounts of expensive right
of wvay required for the construction of the
S8tate highways. The dond proceedings specifi-
oally provided that no part of these funds
should ever De expended for any other purpose
than the acquisition of right of wvays for
designated State highways,

"I have quoted the correspondence and
the orders adbove for the purpose of showing
that there wvas no Qquestion in the mind of any
of the offiocials vho came in contaot with the
matter originally that the designastion by the
Kigh::i Commission of the Korth Loop was final.
Otherwise, expenditure of bond funds from the
1941 bond issue could not possibly have been
maede for the purpose of paying for this right
of way, a&s, unless it 4id actually constitute
a State highway, the expeaditure of such funds
thereon vwould constitute a diversion, under
the authority of such cases a&s Moore, County
Judge, vs, Coffman, 109 Tex., 96, 200 8.W. 3T4;
and Black, et al, vs. Strength, County Judge,
246 S,W, 79, The proceedings for the issuance
of the bonds specifically pledged thils fund
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for this partiocular purpose., It is obvious i
that no portion of this fund could de exe i
pended for the acquisition of right of ways i
for County roads.

"There i» still much of the right of
wvay on the North lLoop to be scquired, The 1
onig funds avallable for the purchase of
such right of way are the dond funds above
mentioned, The Commissionsrs Court and 1
vere of the opinion that the order of the
State Highvay Coomission was suffioeient,
taken in connection wih all of the other
proceedings which have bdeen since had, to
constitute the Korth Loop a part of the
State Highwvay 3ystem, Hence, the bond funds
have been and are nov being used for the
purpose of paying for the widened »right of
vay snd the acquisition of nev right of way
for this State highway.

"Was such astion lavful? Is the County |
authorized to proceed by condesmation or

othervise, a8 the agent of the 3State, to aoc-

Quire the additional necessary right of way

ror this project and to pay for it out of

the bond find adove mentioned?

"fhese questions have been raised at this
somevhbat late date because of difficuliies
vhich have srisen particularly 4m connection
vith Kelly Street, but vhich vill be appli.-
cable to the North Loop as a vhole. By rea-
son of its widening and incregsed traffic,
Kelly Street has gotten into & very bed oone-
dition., One of the members of the Commission-
ors Court took the matter up with the Resident
Engineer, and informed him that it would dbe
necessary to add to this street & oconsider-
able amount of materiasl, In the opinion of
the Commisaioner, it vill be necessary to add
to this street shell or other paving materisl
in excesas of 1,000 cubie yards. The Resident
Engineer addresssd & letter to the County Com-
missioner under date of March 7, indicating
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that he was of the opinion that the maintenance
of this portion of this State highway was the
problem of Harris County., His letter states ;
that it 1s the custom of the Highway Cammission !
to take over such roads 'for maintensnce! only
‘after the construction is completed!,

"I find myself unadle to agree with the cone ]
olusions expressed by the District Engineer of :
the State Highwvay Commission, I am of the opin- {
jon that the County is expressly prohibited by
lav from making any further expenditures on
the North Loop, except the asquisition of right
of vays, ¥e¢ have been proceeding wvith the ac-
quisition of the right of way in accordance :
with the provisions of Article 6674%n, Vernon's
Annotated 3tatutes, As you now, the decisions ‘
construing this statute have said that it does
nothing more than to guthorize the county, as
the agent of the 3tate, to acquire the necesa.
sary right of vay. In this connection, the
Supreme Court, in the casée of Robbins vs, lLime-
stone County, 114 Tex. 345, 268 8.W, 915, 918,
said in part:

"tThe establishment of public highways be-
ing primarily a function of government belong-
ing to the state, the right to estadlish them
resides primarily in the legislature, and in
the absence of constitutional restriotions, the
legislature mey exercise that pight direct or
delegate it to & political subdivision of the
state, or to such other aienoy or instrumentsl-
ity, general or local in 1its scope, as 1t may
determine, The exercise of this right by a
political subdivision of the state, or by local
officers, is founded upon statutory authority
therefor. The legislature may exercise pos-
session of public roads and control over them,
by and through such agencies as it may designate.!

"It is vell settled that the statutes give
exclusive control over all State highways to the
3tate Eighway Commission. Fomerly, the counties
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vere authorized to ald in the construction and
maintenance 'of any seation or sections of a
macadanized, graveled or paved road or turnpike
in said county constituting a part of the State
Highvay System and to enter into contracts or
agreenents with the State Higguuy Department
for that purpose,' Article 66740, R,S. 1925,
This suthority vas expressly repesled by Acots
1932, 424 legislature 34 C.3,, page 15, Chapter
13, 3ection 3, Not satisfied vith a mere re-
peal of the authority theretofore given to the
county to expend funds for maintengnce of State
highvays, the legislature by statute expressly
prohibited such expenditures, other than for
right of ways. Article 6674q-%, Vernon's Ann,
Ste., reads as follows:

"$All further improvemant of said State
Highvay System shall be made under the exclusive
and 4irect control of the State Highway De-
partment and with appropriations made by the
legislature out of the State Highway fund.
Surveys, plans and specifications and estimates
for all further construotion and improvement
of sald system shall bDe made, prepared and
paid for by the State Highvay Department. No
further rovements of said system shall de
made with the aid of or with any wmoney fur-
nished by the countiIes except the acquisition
of right of ways which may be furnished by the
counties, their subdivisions or defined road
e

o

[ots, But this shall in no vise affect

carrying out of any binding oontracts nov
exiasting betveen the State Highwvay Department
and the Coumissioners Court of any county, for
such county, or for any defined rocad district,
In the development of the system of State high-
ways and ths maintenance thereof, the State
Highvay Commission shall from funds avallable
to the State Highway Department, provids:

"1{(a) For the efficient maintensnce of
8ll highways comprising the State systeum.
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®1(b) For the oconstruction, in coopers-
tion with the Federael government to the extent ;
of Federsl aid to the State, of highways of :
duredls type of the greatest public necessity,

T L
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porroctlns and .atendins a corrolatod nylten
gﬁnitate highwvays, independently from 3tate
s,.!

"It 1s to be noted that subdivision (a)
above.quoted, taken in oconnection with the
sentence preceding it, makes it the express
statutory duty of the State Highway Commis~
sion to maintain al)l 8tate highwayas., The
other sentence preceding that which I have
underscored above prohibits the expenditure
of money by the counties on such highways.
The use of the wvord 'improvements' in the
firet underscored sentence sannot be miscon-
strued because the statute (Article 66Tia)
defines 1t to means

"tThe term "fmprovement®™ shall include
construotion, reconstruotion or maintenance,
or partial oconstruction, reconstruotion or

maintenance and the making of all neceasary
plans and surveys preliminary thereto,!

i i bl o YL g

"It is plain to me, therefore, that the
statute expressly prohibits the County from
expending County funds upon maintenance of a
Stato highvay. If there are any other stat-
utes or declsions which would affect this cone |
clusion, they have escaped me. Is my viev of |
thess statutes scorrect? |

*Oonsiderable sums of money are nov bee
ing expended upon this highway upon the theory
that 1t 1s a State highway. As above stated,
these funds are the proceeds of dbond funds
vhich cannot be otherwise expended, If the
Commiszssioners Court and I are mistaken in cur
views that the order of the Highway Commission
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and the subssquent actions in reQuesting the
acquisition of the sdditional right of ways,
actually made this North Loop a State highway,
then of ocourse the expenditure of any further
funds from the proceeds of the bond issue for
the purchase of right of way as for a State y
highra{ vould be unlawvful, On the other hand, -
if 1% is & part of the State Highway Jystem,

it seens to me that the County is expressly
prohibited by the statute from exp any
funds in maintaining any portion of it, Please
give me your opinion upon thess matters, in
ansver to the questions above spesifically pro-
pounded,”

Article 6673n, Revised Civil Statutes of 192 as
amended by Aots 1933, 43rd Leglslature, Chapter 2073 Acts
1935, Mith Legislature, Chapter 199, cited but not quoted
above reads in part as follows:

"Whenever, in the judgment of the State
Highway Coamission, the use or acquisition
of any land for road, right of vay purposes,
timber, earth, stone, gravel or other materi-
al, necesasary or oonvenient to any rocad to de ;
constructed, reconstructed, maintained, wvidened, !
stralightened or lengthened, or land not ex- f
ceeding one hundred (100) feet in vidth for
stream bed diversion in connection with the
locating, relocating or construction of & de=

Niart. vu 2 & g il *h T - =R - A aMIiiNB Y
Commisnalon, the same may be acquired by pur-
ohase or condemnation by the County Commission-
ers Court, Provided that the County in vhich
the 3tate Highwvay 1is located may pay for same
out of the County Road and Bridge Fund, or any
avallable ocounty funds,

: "Any Coumissioners Court is heredy author-
ized to secure by purchase or by condemnation
on behalf of the 3tate of Texas, any new or
vider right of vay or land not exceeding one
hundred (100) feet in width for stresm bed
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diversion in connection with the locating, re-
locating or construction of a designated Btate
Highwsy, or land or lands for material or bor-
rov pits, to be used in the construction, re-
construction, or maintenanoce of State Highways
and to pey for the seme out of the County Road
and Bridge Pund, or out of any specilal road
funds or any available county funds. The State
Highway Commission shall be charged with the
duty of furnishing to the County Commissioners
Court the plats or field notes of such right of
vay or land and the dessription of such materials
as may be required, after vhich the Commissioners
Court msy, and is hereby authoriced to purchase
or condemn the same, with title to the State of
Texas, in accordance vith such field notes., Pro-
vided that in the event of condemnation by the
County the procedure shall be the same as that
set out in Title 52, Articles 3264 to 3271, in-
olusive, Revised Civil Statutes of Texas, of
1925, Provided that if the County Commissioners
Court of any County in vhich such right of vay
is, in the judgment of the State Highway Commis-
sion, necessary for the construction of a part
of a designated 8tate Highway shall fsil or re-
fuse to secure by purchase or by condemnstion
for or on behalf of the State of Texas, such
right of way or part thereof, immediately and
as speedily as poesible, under sald Title 52,
Articles 3264 to 3271, inclusive, Revised Civil
Statutes of Texas, of 1925, after being served
with a copy of an oxder of the State Highway
Commission identifying by field notes, the part
of the Highvay necessary foy the construction
of such designated State Highway and requesting
such County Commissioners Court to secure same,
then end in such event and within ten (10) days
after the service of such notice, said Btate
Highway Commission shall direct the Attorney
General of Texas, to institute condemnation pro-
ceedings in the name of the State of Texas, for
the purpose of securing such right of way. The
right of eminent domsin to condemn any part of
a right of way for a State designated highway,

628
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under the conditions herein set out is hereby
conferred on the State Highwvay Commission end
the jurisdiotion for the exercise of such right
is hereby canferred on.tho County Court of

MPomrrda Ooambe . -

The aourts of Texas have oconsistently held that

Article 6674n, supre, authorizes the commissioners' court
as agent for the 3tate to purchase Or condemn land for
right-of-wvay purposes vhenever in the judgment of the State
Highwvay Commission the use or scquisition of such land is
necessary or oonvenlent in oconnection vith the logating, re-
locating or construction of a duilmg_;gd State Highways and

t the detemination of the width of the strip o 4 to
be acquired remains within the discretion of the Highvay
Commission. Wilbarger County vs, Hall, 55 8,W. (24) T97;
Robbins vs, Limestone County, 268 3.W. 915; Hesthman vs.
Singletary, 12 8.W, (2d) 150; Iverson vs., Dallas County,
110 S. W, (2d) 2553 Watt vs. Studer, 22 3.W, (24) 709 and
San Petricio County vs. Maxwell, 3.W. (2d) 295,

Accordingly, in ansver to your first question, ve
advise that the expenditure of the county funds described in

your letter for State Highway right-of-wvay purposes was snd
is authorized,

Your second question presents a problem more diffi-.
cult of proper detemination., It eppears to us that the
paratount point somtrolling the uaig issue iz as to vhen o
route or road becomes a designated "State Highway" or a part
of the "State Highway System®. To arrive at the conclusion
herein resched we have made a diligent study of the history
of the legislation that enumerates the »ighta, dutles and
povers of the Highway Commission and the commissioners' courts
together wvith an exhaustive search of court decisions con-
struing the variocus statutes,

Prior to the adoption of Article 667in, supre, as
smended, the various counties located, construoted and main-
tained in vhole or in conjunction with the Highway Depart-
ment, the public roads within their respestive houndarles,
In many instances by contract with the Highway Dapartment
the counties provided funds for all preliminary, intermedi-
ate and oomplete expenditures necessary in the selection of

o
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s route and the construoction of a rosd for highway purposes,
frequently sharing in the expense of maintenance thereof
after guch rosd hed bveen accepted as a 3State Highway.

The State Highway Department, pursusnt to its
creation and delegated suthorities, over a period of years,
"exorcised its povers and funotions through the several
counties and defined road distriets of the 3tate as 1its
agoenciss for sald purposes, and later resumed full and
80le administration, control of, and jurisdiotion over,
the laying out, establisiment, oconstruction and mainte-
nance of all publie roads vhich wvere, o» might decome,

a part of the system of designated 3tate Highways".

Subsequently, in 1932, Aots of the 32nd legis-
lature, 314 Called Session, Chapter 13 thereof (Article
66T4q=1~14), the "Stats Assumption of Highway Bonds" Act
;a;ludopted, reading in part from the caption thereof as

ollovwst

"Declaring a State policy with reference
to the construction and naintenance of a system
of State highways from a source of income other
than ad valorem taxes; providing for the control,
construotion and maintenance of a system of
State highways at atate expense, and permmlit-
ting the counties to furnish rizhts-of-way."

The State Highway Commission 1s asuthoriged under
Articlea 6673, V.A.C.S5, "to take over and maintain the varis
ous State Highways in Texssa, and the counties through whioch
sald highwvays pass zhall be free from any cost, expsenss or
supervision of such highways.,” And in Article 65674s, "Defini.
tion of Terms™, Lt is saids

"he tera 'hlghway' as used in this act
shall include any publioc road or thoroughfare
or section thereol and any bridge, culvert or
other neeessarx structure appertaining there-
to. The temm ‘'imaprovement' shall inoclude con-
struotion, reconstruction or maintenance, or
partial construction, reconstruction or main-
tenance and the ma of all necessa lans
and surveys nrnlii%%%nxﬁfﬁeroto.‘ phasis
ours)
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Article 667he entitled 'Appropriationn from Highe
vay Fund" reads as followss

"Al1l moneys nov or hereafter degosited in
the 3tate Treasury to oredit of the 'State Highe
vay Fundt!, includ 211l FPedersl ald noneys de-
posited to the credit of said fund under ths
terus of the Fedsral Highwey Aot and all ¢ounty
sid moneys deposited to the credit of said fund
under the terms of this Act shall be subject to

riation for the apecific ose of the
iE vement of sald szsg of”!%%%%_ﬁiﬁﬁﬁhyl by
'EEE_Etate  Highvaey Depariment, (Inserted by com-
iler from Acts 1925, 39th Leg., oh. 186, p.
57, 8 5.)" (Faphasis ours)

Following the provisions for the appropriations
from the Btate Highwa Fund tha leglslature provided, in
Article 6674h, V,A,.C.3., that "all contracts propesed to
be made by the State Highvay Department for the improvement
of any highvay constituting a part of the State ﬁfgﬁkgx
System or for materials to be used in ths comstrustiIon or
maintenance thereof shall be submitted to competitive bids,”

Chapter 324, 38th Legislature, 1943 (Article
667%q~1-14) constitutes the lssl passage of the Road Bond
Assumption Act., The intervening lezislatures from 1932 to
1943 enacted measures simlilar, witi slight modifications,
For the purpose of this opinlon such Ast will hereafter
be referred to as Artiocle &656T%q.

Artiole 6674q¢-1 expresses the policy of the State
and ve quote therefrom as followss

" ¢« o« o « 1t 13 further declared to be the
polioy of the state to take over, acquire, pur-
chase, and reta‘n the interest and equities of
the various cocunties and defined road districts
in and to the highwvays, not previocusly taken
over, acquired, and purchased and constituting
on Januery 2, 1939, & pert of the systea of
designated State Highways, and to acquire and
purchase the interest and equitles of the vari-
ous oounties and defined roed distriocts in and
to the roads not constituting a part of the
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system of designated State Highways as of
January 2, 1929, and undsr the provisions of
this Act to aoquire such interest and equities
in such roads hereafter to be constructed with
money furnished g[ the sggte: and to reimburse
said counties istriots therefor, and to
provide for the acquisition, establishment,
constrmotion, extenslion and development of the
system of designated State Highways of Texas,
from some source of ilnoome other than the

the revenues derived from ad valorem taxes,

e 4 8 @

The lLegislature, as indicated in Artiocle 570%, V.A.
C.S,, restricted the maximmm width to vhich the cowmissioners!t
court may estabdlish s county rocad to 100 feet. Reading from
the Aot we find as follovs:

*Art, 6704,

"The commlissioners® court shall classify
all pudblic roads in their counties as follows:

*l. First class roads shall be clear of
all obstructions, and not less than forty (40)
feet nor more than ane hundred {100) fest wide}

‘nd COﬁsiderina the above cited statutes together, we
b o H

1, That the State Highvay Department has
sole and exclusive jurisdiction over "State Highe
vays", and the "State Highway System™, locating,
sonstructing and maintaining such cut of State
funds,

2. That the counties may, as agents for
the State, purchase or condemn land for State
Highway purposes.

3. Thet vhon a public roed becomes g part
of the "State Highway System" or a designated
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"State Highway" the counties cannot render
further aid or expend funds thereon.

k., That the State Highway Department
shall receive competitive bidas for the cone
struction or reconstruction of any part of the
3tate Highvay System,

5. That a county road may not de estadb-
lished eto, at a vidth greaster than the maxi-
xum of 100 feet,

- The pertinent facts, necessary to the deteraination
of this question may be stated as follows:

1. Harris County, by bond election,
ocreated a fund to be used for the particular
purposs of purchasing rights-of-vay for State
Highways in BHarris County.

2+ The State Highwvay Coumission, by
order dated June 23, 1942, designated the road
in question "for future construction and main-
tenance purposes” reciting further in said or-
der, "this designation to include such connece
tions as are necessary to serve Highway 73 east
of Rouston”,

3. The commlasioners' eourt, pursuant to
solicitation by the Highway Commission, proe
ceeded to acquire the necessary 150 foot right-
of-vay acting as agents of the State for State
Highway purposes.

4., Kelly Street, an integral part of the
selected route, having been widened to 150 feet
is in.urgent need of repair to asccommodate the
existing traffic thereon,

Having considered the relstive statutes and reviewed
the facts, we pust novw seek to determine the intention of the
Legislature as it gppears in the written portions of the law
and the implied provisions if such are found to exist., Be-
fore attempting to give our conclusions, we think it pertinent
here to briefly state the Question we seek to ansvers
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- Does Kelly 8treet become a part of the State
Hlghway System or become a State Highway, within
the purviev of the numercus statutes, by virtue
of the order of the Highway Commission dgted
June 23, 1942‘ and the subeequent acts of the
ocumlasioners' court pursuant thereto?

Article 6673, supre, defines, among other things,
rovement to include "and the making of sll plans and sur-
veys preiliminary thereto," Article 557#0, supre, provides
EEEE"EES"EEifgxHIEE??"*Fund' shall be used for the specific

purpose of the lmprovesent of sald system of State Highways
by the State Highway Department.” “All contraots proposed
to be made by the State Highway Department for the improve-
ment of any highway constituting a part of the Stat?'ﬁlgﬁi

vay System ., « + « shall be submitted to competitive bids™.
Artio{o 657hh, V.A.C.S.

The 48th legislature in Chapter 324, supra, de-
clared it the policy of the State to take over the burden
of the State Highway System and to reimburse the respective
counties for moneys heretofore expended on such system; to
provide for the acquisition, establishment, construction,
etoc. of such from funds other than those raised by the coun-
ty; expressed not only that sll further improvement of such
System shgll be made out of the State Highway Fund, but went
further to say that no further improvemen o% said System
shall be made vith county money, except the acquisition of
rights=-ofe-way.

The right of eminent domain to condemn any part
of an 150 foot right-of-way for a State designated highwa
rests exclusively on the Highway Commission. Article 667in,
supra; Robbins vs. Limestone County, supra; Wilbarger County
vs, Hall, supra; Watt vs, Studer, supraj Iverson vs, Dallas
County, suprs; and Angler vs, Balser, infra.

Authority of the coxmissioners' court to condemn
land for county road purposes has heen construed to limit
its taking of a right-ofevay to a maximum width of 100 feet
as provided in Article 6704, supra. Bryan vs. McKinney,
279 8.W, 475,

b oAt
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Qur search has revealad a vast number of court
declsions deadling with the rights and powers of the 3tate
Blghwey Commission and the commisaioners'! court in con-
demning land fopr Highway purposes, inoluding many involv-
ing the Queation of liadbility for darages sustained during
the layingout, construction and maintenance of such high-
way. Every decision consistently holds that from the in-
stént of the selection of a route &nd the desigmation of
such to be & part of the State Highway System, thus author-
izsing the commissioners' court %o proceed under Article
66T74a, supra, that the sole and exdalusive jJjurisdietion of
such route rests in the 3tate Highway Department. In many
instances the route 1in question wias merely & naked surveyed
strip across fields, farms or pastures vith no road improve-
ment; another situstlion found & house apnd farm improvements
established vithin the right-of-way bounddries of the staked
ne¥ location or route, In every single case the cowrt held
that such Jocation, route or plan constituted & part of the
Jtate Highway 3ystem and wes designatad for 3tate Highway
purposes. Watt v, 3tuder, supra; 3Sheldby County v. Caldwell,
48 3. W. (2d) 761; Pletcher v, King, 79 3. W, (2d)980; Mosel
v. Real, 49 3, ¥. (24) A75; Aue v. 3tate, T7 3. W. (2a) 606,

In the case of 3an Fatricio county vs. ¥uxvell,
supra, the Righwiy Commission seleoted & proposed route as
Highway No. 9 through the lands of Hughes, lane and Horn,

The commissioners' court procesded to acquire the neces-
sary land and by agreed judgment odbtained the property of ap-
pellees. The Highway Commission prior to the commencement
of construction over such poute elected to changs such desig-
natien and selected &n entirely different one, Appellees
sought and obtained an injunction in the district court re-
strainipg 84id commissioners® eourt from abandoning the
route firat designated and from procuring the right-of-vay
over the newly designsted route around the lands of Hughes,

lane and Horn,

The Court »f Civil Appeals in reversing the Jjudg-
ment dissolved the injunction and said in part &s follows:

"It is apparent from the bill on which the
writ vas granted that highway No, 9 is & proper-
1y designated '3tate Highway'! over vhich the
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highway department has control, and that the
sounty commissioners' court is acting for and
in behslf &nd under the coatrol of thet depart-
ment in proouring the right »f \msg Isr sald
highway, &8 provided in érticle Fm’ as &mend-
od by the Forty-Pirst ieglslature (Acts 1330,
hlst Lag., 5th C.3., p. 283, 0. 79, § 1 (Ver-
noa's Ann, Civ. 3t. art. 667%a). It follovs,
therefore, and is appareant from the petition
below, that the power of designating the raute
of bhighvay No. 9, with refercnce to the lands
of Bughes, lane, and Horn, rests in the highe
way department, and not in the commissioners’
court, and that the stats highway cosmission~-
928 4ré necessary partiecs to any litigstion af-
feating the exercise of that power. « o o

3inilar facts existed in ths case of ¥airn, et al,
v3. Bean, et al., supra, and in others too numersus to cite

here.

In Aunglier vs, Balser, supra, the cosmissionsrs?
court was attempting to condemd & right-of-wvay greater in
vidth than 100 feet. Appellant sought to eanjcin such 2a
1lleg2l because violative of subdivision 1 of Article 6704,
Revised 3tatutes »f 1925 as amended by Chapter 197, para-
graph 1, Acts 1929, (Article 6704, V.A.C.8.), The Austin
Court of Civil Appeals held that the comissioners' court
acted &8s agents for the 3tate upon solicitation by the 3tate
Highway Commission; that the highway to be conatructed ecoross
appellant's land had been duly cesignated &s & 3tate Bigh-
vay and that such taking for 3tate Highway purposer ¥&s nol
violativa of such Article., GCiting Brown vs. RoKinney, supra.

Briefly we vish to ¢all to your attention other

points relating to the statutes involved here upod vhich the
courts of Texas hAave placed their construction.

Funds from the sale of bonds voted Dy & count{
for 3tate Highway purposes cannot be used osthervise. Fletcher

vs, King, suprd.
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- Bonds ordered for Atat

- . e

for improvement of Eighway 27 could be us
Q

Construction of any pért of route dy Highway De-

partrent mkes the State respousible in dapages to injured

party because such ocoustitutes a part of the 3tats Hisgvax

dystem. City of Wichita Falls vs, Real Estate Trust 0.,

%23)357:‘ (24) 7363 Cernouch vs. Colorado County, 48 s, W.
[ ]

Immodiately vhea such route i3 laid out or gon-
strugtion 1s started the commizsioners’ court hes no furth-
er povar, for county purposes, in oonnection therewith, Wil-
Baprper County vas, Hall, suprsa,

Being unadle to find authority conflieting vith
the above decislons, ve conclude that & designated 3tate
Highvay or a part of the 3tate Highway 3ystem cannot be
metgured by degrees &s such but that the statutes express-
1y constitute, and by law determine, vhen such route or road
hecomes & designated part of the dystem. The Highway Come
mission has exclusive jurisdiotion in the selection of such
route or rofd as will constituts such 3Iystem, but immsdiately
upon 16s exercise of such discretion and the entering of
its order dslegating to the commissioners® gourt the author-
1ty to acquire the neceesary land and such court proceeds
scoordingly, such route or road becomes duly cesignatsd,

_ We therefore, advise thit in our oplnion Kelly
3treet could not constitute & deslgnated State Highway or
& part of the 3tate Highvay 3yatem and at the same Lime be
& county road. Agcord y Barris County ocaanot pay for
the meintenance or improveunent of the road &s such would
constitute an unauthorized undertaking and the illegel spend-

ing of county funds,

Our opinion No, 0-1942, eppraved August 16, 1940,
relating to the date upon which certdin bonds way become
eligible for participation 1in county 8nd Road District Hygh-
vay Funds, does not concern the identical question discussed
here, &nd doces not conflict vith the c¢onclusions herein

stated,

.
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We vish Lo thank you for the excellsnt letter
vbich wag very helpful and hope that we have satisfactopr-
i1ly eénsverged the questlons presented,

Yours very truly
ATTORNEY GENERAL OP TEXA3

Barris Toler
Assistant
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